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Introduction 

In April 2018, the California State Supreme Court ruling in the Dynamex^ case established 
a new legal standard, called the ABC test, for determining if a worker can legally be 
classified as an independent contractor.^ Under the ABC test, a business can only 
contract with a worker as an independent contractor if the work performed a) is under 
the worker's control and not that of the business, b) is not part of the company's core 
business, and c) is part of the worker's independent profession.^ California Assembly 
Bill 5 (AB 5), signed into law in September 2019, codifies the ABC test in state law and 
extends its use beyond the wage orders covered in the Dynamex case to unemployment 
insurance and the labor code, including workers compensation. Under AB 5, workers are 
assumed to be employees unless all three conditions of the ABC test are met, though the 
law does specifically exclude some workers from the ABC test; these workers are subject 
to the Borello^ test, a less strict standard for determining worker classification that had 
previously applied to all workers under California state law.^ 

The lion's share of media attention surrounding AB 5 has gone to the law's effects on 
on-demand labor platforms like Uber and Lyft. However, these workers represent Just 
a fraction of independent contractors, most of whom work across a diverse range of 
occupations such as janitors, hair stylists, and accountants.® In this brief, we analyze 
occupational employment data for California in order to estimate the percentage of 
independent contractors that will be covered by the ABC test under AB 5, the percentage 
that will be covered by the ABC test except when strict conditions are met, and the 
percentage that will be excluded from the ABC test entirely. As explained below, our 
analysis is restricted to workers who are independent contractors at their main job. We 
find that the overwhelming majority of these workers are in occupations covered by 
the ABC test. The small number of occupations where the ABC test does not apply are 
typically high paying. 





Analysis 

To estimate the applicability of the ABC test to independent contractors in California under AB 5, we 
use data from the American Community Survey (ACS). Since this data source only captures information 
on the type of work that an individual does at the job where they work the most hours, our analysis 
is representative of those who do independent contracting as a main Job, but leaves out the large 
number of workers who do such work for supplemental income. From a recent study by Collins et al., 
we know that a sizable number of individuals combine independent contract work with traditional 
W2 employment.^ The ACS data is nonetheless the best snapshot we are able to get of these workers, 
given the lack of publicly available data sources that include workers who engage in independent 
contracting for supplemental income. 

For our analysis, we divide independent contractors in California into three categories: 

1) ABC test does not apply: Workers in occupations that AB 5 explicitly excludes from the ABC 
test, such as real estate agents, lawyers, and doctors. These workers would still be subject to 
the Borello test to determine correct classification. 

2) ABC test applies except when strict criteria are met: Workers in occupations that AB 5 says 
are subject to the ABC test except under certain strict and specific circumstances. For example, 
the ABC test applies to hairstylists and barbers except when a number of criteria are met, 
including that the worker sets their own rates, processes their own payments, sets their own 
hours, schedules their own clients, and has their own business license. 

3) ABC test applies: Workers in all other occupations. 


As shown in Figure 1, we estimate that the ABC test will apply to 64 percent of workers who are 
independent contractors at their main job; will apply except when strict criteria are met to 27 percent; 
and will not apply to 9 percent. (See Technical Appendix for a detailed description of our methods). 

In Figure 1, we also list the most common occupations among independent contractors in each of our 
three categories. Although we do not have reliable data on the earnings of independent contractors,® 
we do know how much traditionally employed W2 workers in these occupations earn. Common 
occupations that the ABC test will not apply to, such as lawyers and doctors, typically earn high wages 
(median wage of $41.57 for W2 workers). Those in the category where the ABC test will apply, such 
as retail workers and childcare workers, typically earn lower wages (median wage of $18.87 for W2 
workers). Two of the most common occupations that the ABC test will apply to—janitors and truck 
drivers—are also known to have high rates of misclassification.^ Those in the category where the ABC 
test will apply unless strict criteria are met tend to be in middle-wage jobs, such as construction, sales, 
and graphic design (median wage of $23.89 for W2 workers). 

In conclusion, the vast majority of individuals who are independent contractors in their main jobs are 
in occupations that will be covered by the ABC test. The typically high-paying occupations that were 
excluded from the test account for a small share of independent contractors. 
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Figure 1 


CALIFORNIA'S AB5 

COVERAGE OF WORKERS WHO ARE INDEPENDENT 
CONTRACTORS AT THEIR MAIN JOB 


ABC Test Does Not Apply 


ABC Test Applies 



Most common occupations: 
Janitors, maids, and other cleaners 
Truck drivers and taxi drivers 
Retail workers 

Grounds maintenance workers 
Childcare workers 





Most common occupations: 

Real estate agents 

Lawyers 

Accountants 

Doctors and dentists 



ABC Test Applies Except 
When Strict Criteria Are Met 



Most common occupations: 
Construction workers 
Hairdressers, barbers, and other personal appearance workers 

Designers and other artists 
Writers, editors, and photographers 
Sales representatives 


Source: Authors' analysis of American Community Survey 2017 data and AB 5 legislation. 

Note: These estimates only include workers who are independent contractors at their main Job and exclude the many workers 
who earn supplemental income as independent contractors in addition to working a traditional W2Job. 
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Technical Appendix 

We use the 2017 American Community Survey (ACS) and limit our analysis to 18-64 year olds who are 
(1) currently employed, (2) self-employed unincorporated at their main job, and (3) work in California. 

In order to assign workers into our three categories (ABC test applies, ABC test applies except when 
strict criteria are met, and ABC test does not apply), we first compiled a list of occupations that are 
designated in AB 5 as excluded from the ABC test or excluded under certain conditions. We then 
identified the occupation categories in the ACS data that most closely matched each occupation as 
described in the law. Next, we assigned workers in the ACS data to one of the three categories based 
on their occupation. Finally, we calculated the proportion in each category to arrive at our estimates in 
Figure 1. 

In some cases, the occupation categories in the ACS data include more than one specific occupation. 
For example, graphic designers (specifically mentioned in AB 5 as covered except when strict criteria 
are met) are included in the ACS occupation code "Designers" along with fashion designers and 
interior designers (which are not specifically mentioned in the law). When one of the occupations 
referenced in AB 5 was part of a larger group in the ACS data, we used data from the May 2017 
Occupational Employment Statistics (OES), which provides data on more detailed occupations, to 
estimate what proportion of the larger ACS category is made up of workers in the more specific 
category described in AB 5. If the specific occupation listed in AB 5 constituted a significant portion of 
the larger ACS occupation group, we used the larger ACS occupation group to represent the specific 
occupation described in AB 5. If it did not constitute a significant portion of the larger ACS occupation 
group, we included the ACS occupation group in the "ABC test applies" category. 

All independent contractors working in the construction industry are included in the "ABC applies 
except when strict criteria are met" category because AB 5 excludes these workers only if a number of 
conditions are met, such as the worker being licensed as a contractor by the state. 
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Endnotes 


^ Dynamex Operations West Inc. v. Superior Court of Los Angeles, (2018) 4 Cal. 5th 903 (Cal. Sup. Ct. 
April 30, 2018). 

^ Chris M. Micheli, "California Adopts 'ABC Test' for Employee Classification," The National Law Review, 
September 19, 2019, https://www.natlawreview.com/article/california-adopts-abc-test-employee- 
classifi cation. 

^ Lorena Gonzalez Fletcher and Anthony Rendon, "Worker Status: Employees and Independent 
Contractors.," Pub. L. No. AB-5 (2019), https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml7bill_ 
id=201920200AB5. 

^ S.G. Borello & Sons, Inc. v. Department of Industrial Relations, (1989) 48 Cal. 3d 341 (Cal. Sup. Ct. 

March 23,1989). 

^ The Borello test for determining employee or independent contractor status primarily considers 
whether or not a worker has control over the work that they do, and may also consider eleven 
additional factors depending on the issues involved. See "Independent Contractors versus Employee," 
Labor Commissioner's Office, State of California Department of Industrial Relations, accessed 
November 1, 2019, https://www.dir.ca.gov/dlse/faq_independentcontractor.htm. 

^ Annette Bernhardt and Sarah Thomason, "What Do We Know About Gig Work in California? An 
Analysis of Independent Contracting" (Center for Labor Research and Education, 2017), 
http://laborcenter.berkeley.edu/what-do-we-know-about-gig-work-in-california/. 

^ Brett Collins et al., "Is Gig Work Replacing Traditional Employment? Evidence from Two Decades of 
Tax Returns," March 25, 2019, 72. 

® Although the ACS captures information on self-employment income, we do not consider it to be an 
accurate measure of earnings due to evidence of high levels of underreporting. See Bernhardt and 
Thomason, "What Do We Know About Gig Work in California?" 

® Ratna Sinroja, Sarah Thomason, and Ken Jacobs, Misclassification in California: A Snapshot of the 
Janitorial Services, Construction, and Trucking Industries. Center for Labor Research and Education, 
University of California, Berkeley. March 2019. http://laborcenter.berkeley.edu/misclassification-in- 
california-a-snapshot-of-the-janitorial-services-construction-and-trucking-industries/. 
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